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Authority Services Please note that the following Transfer Pricing Memorandum, although correct at the
time of issue, has not been updated to reflect subsequent legislative changes since
the date of issue. As a result, some information may no longer be valid.

This memorandum does not replace the law found in the Income Tax Act and its
Regulations. It is provided for your reference. As it may not completely address your
particular situation, it would be advisable to refer to the Income Tax Act, any
applicable Regulation, and relevant case law. You may also want to contact a tax
services office of the Canada Revenue Agency for more information.

Introduction

The purpose of this document is to provide information concerning the bundling of transactions
in relation to transfer pricing and non-resident tax.

Generally, transfer pricing is the process of setting prices at which services, tangible property
and intangible property are traded across international borders between related parties. For the
purposes of this document, a bundled transaction is one in which a single price is established
for a number of different properties and/or services that have been packaged together to form
a single transaction.

One of the issues for Canadian tax purposes is whether this bundling results in a price that
differs from that which would otherwise have been established if the property or services were
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sold on an individual basis. Often, to evaluate overall price, it is necessary that transactions be
unbundled in order to determine separate values for which comparable information exists.

Another concern is that bundling may disguise transactions so that tax on a non-resident's
income under Part | or Part X1l of the Income Tax Act (the Act) is lowered or avoided
altogether. When tax is only applicable to an element of a transaction, unbundling is necessary
in order to determine the value of the element subject to tax. An example would be the
unbundling of a transaction involving the sale of goods to recognize royalties that were
included in the sale - thus giving rise to Part XIIl tax on the value of the royalties.

Legislation Top of page

As stated in section 247 of the Act, Canada's transfer pricing legislation:

. requires taxpayers who participate in cross-border transactions with non-arm'’s length
parties to conduct such transactions on terms and conditions that would have prevailed
had the parties been dealing at arm's length;

. requires taxpayers to contemporaneously document their transfer pricing transactions,
including the steps taken to ensure that the terms and conditions of such transactions
satisfy the arm’s length principle; and

. imposes a penalty, in certain circumstances, where a taxpayer fails to make reasonable
efforts to determine and use arm's length transfer prices or allocations in respect of
transfer pricing transactions.

Even though there is no explicit reference to a bundled transaction or a requirement to
separately price property or services in the Act (other than section 68, which provides for the
specific allocation of consideration between the disposition of property and the provision of
services), bundling can result in a transfer pricing adjustment if the terms and conditions of the
bundled transaction fail to meet the arm's length standard. An example would be the provision
of installation services in combination with the sale of tangible property. If the taxpayer's
transfer price amounted to what would have been paid for the tangible property alone, an
adjustment would be appropriate to include the arm's length price of the installation services.

Withholding taxes may also be applicable to an element of the bundled transaction. Section
105 of the Income Tax Regulations (Regulation 105) provides for the withholding on payments
to non-residents in respect of services rendered in Canada, while Part XI1l of the Act imposes a
withholding tax on certain amounts paid or credited to non-resident persons. In determining
the amount that is subject to withholding tax, "where a payment can reasonably be considered

to be in part for something taxable and in part for something non-taxable,"l there is
authoritative tax jurisprudence in Canada stipulating that the onus is on the Canada Revenue

Agency (CRA) to prove the nature and amount of the aIIocationg.
Policy

The CRA's administrative policy in regards to transfer pricing is contained in the current version
of Information Circular 1C87-2R, International Transfer Pricing. In particular, paragraphs 36 to

42 are relevant to bundling and unbundling.

The Arm's Length Principle

The CRA endorses the arm's length principle and its application on a transaction-by-transaction
basis. Paragraph 36 of IC87-2R states:

"...to arrive at the most precise approximation of an arm's length price or allocation, the arm's
length principle should ideally be applied on a transaction-by-transaction basis. Therefore, in
establishing transfer prices, taxpayers should set prices separately for each transaction they
enter into with a non-arm's length party. This separate determination usually provides the
most reliable estimation of an arm's length price.”
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As defined in subsection 247(1), a transaction "includes an arrangement or event." Historically,
the courts have taken a broad interpretation of what constitutes a transaction - giving it a far

wider meaning than "sales" or "contracts."=

As a matter of principle, while the CRA generally accepts business transactions as structured by
the parties, our view is that properties and services should be priced and evaluated individually.

Further, it is the CRA's position that unbundling is not a matter of recharacterization, which
generally involves a change to the fundamental nature of the transaction. Instead, unbundling
is simply the pricing and/or allocation of price to the separate properties or services of the
transaction that have been packaged together. This does not change the underlying nature of
the transaction but rather facilitates the determination of an arm's length price and/or the
allocation of value using the best available data when different tax treatments apply. We
believe that if bundled transactions are driven by commercial considerations, each property or
service should withstand individual testing. In fact, arm's length transactions are even
unbundled when it is evident that the total consideration relates to separate economic transfers
and those transfers are subject to different tax treatments.

Closely Linked or Continuous Transactions Top G Bage

We acknowledge that it may be necessary to combine transfers when the properties or services
are so closely linked or continuous that they cannot be evaluated adequately on a separate
basis. Three examples of closely linked or continuous transactions are provided in paragraph 38
of 1C87-2R:

. long term contracts for the supply of commodities or services - Where the price of a
commodity would otherwise be low and easily discerned in the marketplace but for the
fact that it is provided (presumably with a guarantee of supply) over a specified period of
time; this term or condition of the transaction may contribute to and increase the price
the commodity would otherwise command;

. rights to use intangible property - Where the synergy or integration between intangible
and/or tangible properties is so significant that neither element can be valued separate
and apart from the other. A possible indicator of integration is significant differences in
the end-market selling price of the final product - where customers perceive value in the
way the various products or services are combined; and

. the pricing of a range of closely linked products when it is impractical to determine
pricing for each individual product or transaction (e.g. in a product line).

In the examples above, there may be more comparable information available to judge the
arm’'s length nature of the transaction as a bundle. However, even if bundled for valuation
purposes, the transaction may still need to be unbundled for non-resident tax and withholding
purposes.

Criteria for Pricing Separately or on an Aggregate Basis

Paragraph 39 of IC87-2R provides a specific list of factors that taxpayers should consider when
determining whether inter-company transactions should be priced separately or on some
aggregate basis, as follows:

. intangibles associated with various transactions;

. availability of quality information on comparable transactions;

. functional comparability of transactions; and

. additional costs associated with valuing transactions separately.

These factors should be addressed in a taxpayer's contemporaneous documentation for transfer
pricing. The cornerstones of this documentation are the functional analysis and the selection of
the transfer pricing method (identification and use of reliable internal or external comparable
data).

If the taxpayer has considered, in advance, the functions performed by the related entities and

http://www.cra-arc.gc.cal/tx/nnrsdnts/cmmn/trng/bndld-eng.html (3 of 6)11/12/2008 12:10:00 PM





http://www.cra-arc.gc.ca/E/pub/tp/ic75-6r2/README.html
http://www.cra-arc.gc.ca/E/pub/tp/ic75-6r2/README.html
http://www.cra-arc.gc.ca/E/pub/tp/ic77-16r4/README.html
http://www.cra-arc.gc.ca/E/pub/tp/ic77-16r4/README.html






http://www.cra-arc.gc.ca/cpyrght-eng.html
http://www.cra-arc.gc.ca/cpyrght-eng.html

