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Please note that the following Transfer Pricing Memorandum, although correct at the
time of issue, has not been updated to reflect subsequent legislative changes since
the date of issue. As a result, some information may no longer be valid.

This memorandum does not replace the law found in the Income Tax Act and its
Regulations. It is provided for your reference. As it may not completely address your
particular situation, it would be advisable to refer to the Income Tax Act, any
applicable Regulation, and relevant case law. You may also want to contact a tax
services office of the Canada Revenue Agency for more information.

Introduction

The primary purpose of this transfer pricing memorandum is to provide guidance as to what
constitutes reasonable efforts to determine and use arm's length transfer prices or arm's length
allocations. The concept of reasonable efforts is also contained in the definition of a Qualifying
Cost Contribution Arrangement, and that will be addressed later in the transfer pricing
memorandum.

Subsection 247(3) of the Income Tax Act (Act) provides for a transfer pricing penalty when the
net amount of transfer pricing adjustments exceeds a specific threshold. The penalty is
intended to be a compliance penalty focusing on the efforts that a taxpayer makes to
determine an arm's length price and not solely on the ultimate accuracy of the transfer prices.
Therefore, provided a taxpayer makes reasonable efforts to determine and use arm's length
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prices or allocations, the transfer pricing penalty does not apply. The provisions of subsection
247(4) may deem that taxpayers have not made reasonable efforts to determine and use arm's
length prices or allocations.

The Transfer Pricing Review Committee (TPRC) is responsible for reviewing all cases where a
transfer pricing penalty may be assessed (i.e. the adjustments are above the threshold for the
application of penalties set out in subsection 247(3) of the Act) to evaluate whether reasonable
efforts have been made and to ensure fair and consistent application of the law.

What is reasonable in any situation can only be determined on a case-by-case basis, depending
on the facts and circumstances of each case; however, general guidance will be given to
provide a framework on what constitutes reasonable efforts.

Y
Background Top of page

Subsection 247(3) of the Act imposes a penalty equal to 10% of the net result of certain
adjustments made under subsection 247(2) of the Act calculated as follows:

. The total of the transfer pricing income and capital adjustments (upward adjustments,
whether there maybe reasonable efforts or not);

minus:

. the total of transfer pricing income and capital adjustments for which a taxpayer has
made reasonable efforts to determine and use arm's length transfer prices or arm's
length allocations (upward adjustments for which there are reasonable efforts); and

. the total of transfer pricing income and capital setoff adjustments for which a taxpayer
has made reasonable efforts to determine and use arm's length transfer prices or arm’s
length allocations (downward adjustments for which there are reasonable efforts).

If the taxpayer has not made reasonable efforts to determine and use arm's length prices or
allocations, subsection 247(3) does not permit a reduction of the amount subject to the penalty.

Subsection 247(4) of the Act (Contemporaneous Documentation) deems a taxpayer not to have
made reasonable efforts to determine and use arm's length transfer prices or allocations unless
the taxpayer has prepared or obtained records or documents which provide a description that is
complete and accurate in all material respects of the items listed in subparagraphs 247(4)(a)(i)
through (vi) of the Act. The documentation must be prepared or obtained on or before the
taxpayer's documentation-due date for the tax year or fiscal period in which the transaction is
entered into. The taxpayer must provide the records or documents specified in subsection 247
(4) to the CRA within three months of service of a written request to do so. TPM-05
Contemporaneous Documentation provides a directive concerning requests for
contemporaneous documentation. Taxpayers will generally produce or obtain the required
documentation at the time the transaction is entered into. If the taxpayer does not meet all the
requirements of subsection 247(4), which includes providing the documents within the 3
months, the taxpayer is deemed not to have made reasonable efforts to determine and use
arm's length transfer prices or allocations for purposes of the penalty in subsection 247(3) of
the Act.

Contemporaneous Documentation Under Subsection 1., &fhage
247(4)
The term “contemporaneous documentation” is not defined in the Act.

The policy of the Canada Revenue Agency (CRA) regarding transfer pricing legislation is found
in Information Circular 1C87-2R International Transfer Pricing. IC87-2R states that

"In light of the obligations set out in subsection 247(4), taxpayers will generally produce
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