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RELEASE FOR PUBLIC COMMENT OF A SERIES OF ISSUES NOTES ON 

TRANSACTIONAL PROFIT METHODS  

1. As part of its procedures for monitoring the implementation of the Transfer Pricing Guidelines 

for Multinational Enterprises and Tax Administrations (ñthe TP Guidelinesò), Working Party No. 6 of the 

OECD Committee on Fiscal Affairs is examining the application of transactional profit methods (i.e., the 

transactional profit split and the transactional net margin method).  

2. An open invitation to comment on issues in relation to profit methods was released in February 

2006 and attracted many detailed responses from the public (see invitation to comment at 

http://www.oecd.org/document/58/0,3343,en_2649_37989753_36199290_1_1_1_1,00.html and responses 

received from the public at  

http://www.oecd.org/document/8/0,3343,en_2649_37989753_37422280_1_1_1_1,00.html).  

3. Comments are now invited on the attached series of Issues notes that was drafted by the Working 

Party, building on experience acquired by countries in applying transactional profit methods since the 

adoption of the TP Guidelines in 1995 and on comments received from the business community in 

response to the 2006 invitation.  

4. Comments should be sent by 30 April 2008 to Jeffrey Owens, Director of the OECD Centre for 

Tax Policy and Administration (Jeffrey.Owens@oecd.org). Unless otherwise requested at the time of 

submission, comments submitted to the OECD in response to this invitation may be posted on the OECD 

website. Comments should be sent preferably electronically in Word format, to facilitate their reproduction 

in OECD documents. 

 

http://www.oecd.org/document/58/0,3343,en_2649_37989753_36199290_1_1_1_1,00.html
http://www.oecd.org/document/8/0,3343,en_2649_37989753_37422280_1_1_1_1,00.html
mailto:Jeffrey.Owens@oecd.org
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1. REVIEW OF TRANSACTIONAL PROFIT METHODS: STAT US AS LAST RESORT 

METHODS 

Introduction ï Description of the issues 

1. In the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 

(hereafter the ñTP Guidelinesò), traditional transaction methods are regarded as preferable to other 

methods. Transactional profit methods are described as last resort methods the use of which should be 

limited to those exceptional situations where there are no data available or where the available data are not 

of sufficient quality to rely solely or at all on the traditional transaction methods (see paragraphs 2.49, 3.49 

and 3.54 of the TP Guidelines).  

2. But since the publication of the TP Guidelines in 1995, an increasing number of countries 

indicate that in practice transactional profit methods are being used in far more cases than would be 

expected from their last resort status.  

3. In the context of its review of transactional profit methods, Working Party No. 6 of the 

Committee on Fiscal Affairs is looking both at whether their last resort status should be maintained and at 

developing further practical guidance for the application of these methods. This issue note focuses on the 

first question i.e. whether or not to maintain the last resort status of transactional profit methods. 

4. In order to inform a decision on that question, the Working Party had detailed discussions of the 

following issues: 

¶ Examination of the arguments in favour of maintaining the last resort status: what the 

reasons were for giving transactional profit methods a last resort status in the TP Guidelines and 

whether there are new concerns that have arisen since 1995; assess the validity of these old and 

new concerns and whether there are ways to alleviate them. 

¶ Examination of the arguments in favour of changing the last resort status: what the reasons 

are for many taxpayers and tax administrations to use transactional profit methods despite their 

last resort status and the arguments raised in favour of changing the status of these methods. 

¶ Examination of the various possible options with respect to the status of transactional profit 

methods: what the options are (including whether different solutions should be promoted for the 

profit split methods and for the transactional net margin method (hereafter ñTNMMò) or for 

specific transactions), their pros and cons, and what safeguards or conditions should be satisfied 

in order for these various options to be acceptable. 
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A -  Tentative conclusions reached by the Working Party  

5. Having discussed these issues in detail, the Working Party tentatively reached the following 

conclusions:  

¶ The selection of a transfer pricing method always aims at finding the most appropriate method 

for a particular case. 

¶ For this purpose, it should take account of the respective strengths and weaknesses of each of the 

OECD recognised methods; of the appropriateness of the method considered in view of the 

comparability (including functional) analysis of the controlled transaction under review; of the 

availability of sufficiently reliable information (in particular on uncontrolled comparables) in 

order to apply the selected method and / or other methods; of the degree of comparability of 

controlled and uncontrolled transactions including the reliability of comparability adjustments 

that may be needed to eliminate differences between them.
1
 Each of these points is discussed in 

Sections A.1 to A.4 below. 

6. The proposal by the Working Party is thus to remove the exceptionality and put a greater 

emphasis on the relative strengths and weaknesses of each method and on the importance of the 

comparability analysis, i.e. on the appropriateness of the method to the circumstances of the case. This 

does not mean in practice that the general preference for traditional transaction methods over transactional 

profit methods is simply abolished as the Working Party considers that traditional transaction methods 

have intrinsic strengths as discussed in Section A.1 below.  

7. Where, taking account of the comparability analysis of the controlled transaction under review 

and of the availability of information, a traditional transaction method and a transactional profit method 

can be applied in an equally reliable manner, the traditional transaction method is generally to be preferred. 

8. The Working Partyôs recommendation that the selection of a transfer pricing method always 

should aim at finding the most appropriate method for each particular case does not mean that all the 

transfer pricing methods should be analysed or tested in each case. The selection of the most appropriate 

method should follow from the application of a process similar to the typical search process that is 

proposed in the comparability paper that was released for public comment in May 2006 [page 45].
2
  

A.1 Strengths and weaknesses of each of the OECD recognised methods ï Preference for 

traditional transaction methods in relevant circumstances 

9. The respective strengths and weaknesses of the OECD recognised methods and in particular of 

transactional profit methods are extensively discussed in the TP Guidelines. Some of this discussion needs 

to be updated to take account of the evolution of the practice since 1995 (see part B of this note for draft 

amendments to the relevant language in the TP Guidelines). 

10. There is general agreement (among countries and among most of the business commentators who 

responded to the OECD questionnaire on profit methods) that traditional transaction methods are more 

direct methods than transactional profit methods. For this reason, where, taking account of the 

comparability analysis of the controlled transaction under review and of the availability of information, the 

                                                      
1. Paragraph 1.70 of the TP Guidelines already notes that ñIn general, the parties should attempt to reach a 

reasonable accommodation keeping in mind the imprecision of the various methods and the preference for 

higher degrees of comparability and a more direct and closer relationship to the transaction.ò 

2. http://www.oecd.org/document/12/0,3343,en_2649_33753_36651660_1_1_1_1,00.html. 

http://www.oecd.org/document/12/0,3343,en_2649_33753_36651660_1_1_1_1,00.html


Transactional Profit Methods: Discussion Draft for Public Comment  25 January 2008 

OECD Centre for Tax Policy and Administration  

http://www.oecd.org/CTP/TP 

 

7 

comparable uncontrolled price method (CUP) and another transfer pricing method can be applied in an 

equally reliable manner, the CUP method is to be preferred. Similarly where, taking account of the 

comparability analysis of the controlled transaction under review and of the availability of information, a 

traditional transaction method and a transactional profit method can be applied in an equally reliable 

manner, the traditional transaction method is preferable.  

A.2 Appropriateness of the method considered in view of the comparability (including functional) 

analysis of the controlled transaction under review 

11. Countries have repeatedly expressed a serious concern that transactional profit methods are often 

used without a sufficiently reliable analysis especially with regard to comparability and the use of 

company-wide third party data. It is expected that the guidance that is in the process of being developed in 

the context of the review of comparability will be capable of alleviating this concern. If needed, it could be 

complemented by specific guidance on comparability requirements for applying profit methods. 

12. It is recognised that there are situations where transactional profit methods can be more 

appropriate than traditional transaction methods in consideration of the comparability (including 

functional) analysis of the controlled transaction under review and that such situations are not exceptional. 

Examples include:  

¶ Cases where, in consideration of the comparability (including functional) analysis of the 

controlled transaction under review and of the evaluation of comparable uncontrolled 

transactions, it is found that a net profit margin analysis is more reliable than a gross margin 

analysis. See also discussion of the selection and determination of the net profit margin indicator 

in a separate Issues note. 

¶ Cases where the presence of significant non-benchmarkable
3
 intangibles used by both parties to 

the controlled transaction makes a transactional profit split more appropriate than a one-sided 

method.  

13. This discussion must be linked to the review of comparability and in particular to the description 

of a typical search process that is proposed in the comparability paper that was released for public 

comment in May 2006 [page 45]. In effect, when discussing what a typical search process should be, the 

Working Party considered that the choice of the relevant transfer pricing method(s) is to be made in step 6, 

after the broad-based analysis, the comparability (including functional) analysis of the controlled 

transaction under review, the review of internal comparables and the determination of available sources of 

information, i.e. the Working Party considered that the selection of the transfer pricing method(s) should 

derive from those preliminary steps. This is not a brand new concept: the functional analysis not only 

informs the choice between traditional transaction methods and transactional profit methods; it also 

informs the choice among traditional methods (for instance the cost plus and resale price methods have the 

same ranking in the TP Guidelines but are applied to different outcomes of functional analyses) and among 

transactional profit methods.  

A.3 Availability of sufficiently reliable information (in particular on uncontrolled comparables) to 

apply the selected method and / or other methods  

14. The business community explains and the OECD recognises that in practice, the application of 

traditional transaction methods is often constrained by the lack of reliable third party information to apply 

                                                      
3. A definition will be added to the TP Guidelinesô Glossary: ñBenchmarkable functions, assets and risks are 

functions, assets and risks for which reasonably reliable comparables exist.ò 
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them. The problem is more or less acute depending on each countryôs public filing requirements which 

condition the availability and quality of public sources of information. It is recognised that in countries 

where there is no or limited publicly available reliable gross margin information on third parties, traditional 

transaction methods might be difficult to apply in cases other than those where there are satisfactory 

internal comparables.  

A.4 Reliability of comparability adjustments 

15. The reliability of comparability adjustments that may be needed to eliminate the differences 

between the controlled transaction under review and the ñcomparablesò is one key factor that influences 

the quality of the comparison being made and accordingly that may influence the choice of the transfer 

pricing method that is regarded as the most appropriate to the circumstances of the case. 

B -  Proposed amendments to the TP Guidelines 

16. On the basis of the above and of the discussion by the Working Party of the relative strengths and 

weaknesses of transactional profit methods, comments are invited on the following draft amendments to 

the existing language at paragraph 2.49 and at selected paragraphs of Chapter III of the TP Guidelines. 

Note that no final agreement on amendments to the language in the TP Guidelines can be reached before 

all the Issues examined in the review of comparability and in the review of transactional profit methods 

have been discussed and agreed and the Working Party can have a full picture of the proposed revision of 

the Chapters. 

Chapter I 

 

 The Arm's Length Principle 

 

 x) Use of transfer pricing methods 
 

1.68 The methods set forth in Chapters II and III establish whether the conditions imposed in the 

commercial or financial relations between associated enterprises are consistent with the arm's 

length principle.  No one method is suitable in every possible situation and the applicability of any 

particular method need not be disproved. The selection of a transfer pricing method always aims at 

finding the most appropriate method for a particular case. For this purpose, it should take account 

of the respective strengths and weaknesses of each of the OECD recognised methods; of the 

appropriateness of the method considered in view of the comparability (including functional) 

analysis of the controlled transaction under review; of the availability of sufficiently reliable 

information (in particular on uncontrolled comparables) in order to apply the selected method and / 

or other methods; of the degree of comparability of controlled and uncontrolled transactions 

including the reliability of comparability adjustments that may be needed to eliminate differences 

between them.  

1.68a  The OECDôs recommendation that the selection of a transfer pricing method always 

should aim at finding the most appropriate method for each particular case does not mean that all 

the transfer pricing methods should be analysed or tested in each case. The selection of the most 

appropriate method should follow from the application of a process similar to the typical search 

process that is proposed [reference to be inserted here].  

1.68b  [From 1.68] Tax administrators should hesitate from making minor or marginal 

adjustments.  Moreover, MNE groups retain the freedom to apply methods not described in this 
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Report to establish set prices provided those prices satisfy the arm's length principle in accordance 

with these Guidelines. However, a taxpayer should maintain and be prepared to provide 

documentation regarding how its transfer prices were established set. For a discussion of 

documentation, see Chapter V. 

 

[é] 

 

Chapter II 

 

Traditio nal Transaction Methods 

D. Relationship to other methods 

2.49 As noted at paragraph 1.68 and 1.68a, the selection of a transfer pricing method always aims 

at finding the most appropriate method for a particular case. One essential element is to take 

account of the respective strengths and weaknesses of each of the OECD recognised methods. 

Traditional transaction methods are the most direct means of establishing whether conditions in the 

commercial and financial relations between associated enterprises are arm's length. As a result, 

where, taking account of the comparability analysis of the controlled transaction under review and 

of the availability of information, a traditional transaction methods and a transactional profit 

method can be applied in an equally reliable manner, the traditional transaction method  is are 

preferable to other the transactional profit methods. Moreover, where, taking account of the 

comparability analysis of the controlled transaction under review and of the availability of 

information, the comparable uncontrolled price method (CUP) and another transfer pricing method 

can be applied in an equally reliable manner, the CUP method is to be preferred.  

2.49a  However, there are situations where transactional profit methods are found to be more 

appropriate than the complexities of real life business situations may put practical difficulties in the 

way of the application of the traditional transaction methods in consideration of the comparability 

(including functional) analysis of the controlled transaction under review and of the evaluation of 

comparable uncontrolled transactions. See paragraph 3.2b.  

In addition, where there is no or limited publicly available reliable gross margin information on 

third parties, traditional transaction methods might be very difficult to apply in cases other than 

those where there are satisfactory internal comparables and a transactional profit method might be 

the most appropriate method in view of the availability of sufficiently reliable information.  In those 

exceptional situations, where there are no data available or the available data are not of sufficient 

quality to rely solely or at all on the traditional transaction methods, it may become necessary to 

address whether and under what conditions other methods may be used.  This issue, in particular tThe 

role of transactional profit methods and conclusions about their use, is are discussed in Chapter III. 

[é] 
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Chapter III 

 

Other Transactional profit  methods 

 

A. Introduction  

 

3.1 Part B of this Chapter provides a discussion of other approaches transactional profit methods 

that might be used to approximate arm's length conditions when traditional transaction methods are 

found not to be the most appropriate methods in the circumstances of the case, see paragraph 3.2a 

below. cannot be reliably applied alone or exceptionally cannot be applied at all.  The other 

approaches are referred to in the discussion here as "tTransactional profit methods," i.e. methods that 

examine the profits that arise from particular transactions among associated enterprises.  The only 

profit methods that satisfy the arm's length principle are those that are consistent with the profit split 

method or the transactional net margin method Article 9 of the OECD Model Tax Convention and 

follow the requirement for a sufficiently reliable comparability analysis as described in these 

Guidelines.  In particular, so-called ñcomparable profits methodsò or ñmodified cost plus/resale price 

methodsò are acceptable only to the extent that they are consistent with these Guidelines.  Part C 

discusses an approach that cannot reliably approximate arm's length conditions: global formulary 

apportionment.  OECD Member countries reiterate their support for the arm's length principle and so 

reject the use of global formulary apportionment. 

 

B. Transactional profit methods 
 

3.2 A transactional profit method examines the profits that arise from particular controlled 

transactions.  The transactional profit methods for purposes of these Guidelines are the profit split 

method and the transactional net margin method.  It is unusual to find enterprises entering into 

transactions in which profit is a condition ñmade or imposedò in the transactions.  In fact, enterprises 

rarely if ever use a transactional profit method to establish their prices.  Nonetheless, profit arising 

from a controlled transaction can be a relevant indicator of whether the transaction was affected by 

conditions that differ from those that would have been made by independent enterprises in otherwise 

comparable circumstances.   

 

3.2a  The selection of a transfer pricing method always aims at finding the most appropriate 

method for a particular case, see paragraphs 1.68 and 1.68a. It should take account of the respective 

strengths and weaknesses of each of the OECD recognised methods; of the appropriateness of the 

method considered in view of the comparability (including functional) analysis of the controlled 

transaction under review; of the availability of sufficiently reliable information (in particular on 

uncontrolled comparables) to apply the selected method and / or other methods; of the degree of 

comparability of controlled and uncontrolled transactions, including the reliability of comparability 

adjustments that may be needed to eliminate differences between them. 

 

3.2b Transactional profit methods may be more appropriate than traditional transaction methods in 

cases where, for example, in consideration of the comparability (including functional) analysis of 

the controlled transaction under review and of the evaluation of the comparable uncontrolled 

transactions, it is found that a net profit margin analysis is more reliable than a gross margin 

analysis (e.g. because there are operating expenses below the gross margin level for which the 

tested party is not responsible); in cases where the presence of significant non-benchmarkable 

contributions (e.g. intangibles) by each of the parties to the controlled transaction or the 

engagement in highly integrated activities makes a transactional profit split more appropriate than a 

one-sided method; and in cases where there are no reasonably reliable satisfactory internal 
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comparables, and no or limited publicly available gross margin information on third parties to 

apply a traditional transaction method in a reasonable reliable manner and where a transactional 

profit method can be applied in a reasonably reliable manner.   

3.2c Thus, in those exceptional cases in which the complexities of real life business put practical 

difficulties in the way of the application of the traditional transaction methods are found not to be 

the most appropriate methods to the circumstances of the case and provided all the safeguards set 

out in this Chapters I and III of these Guidelines are observed, in particular the requirement for a 

sufficiently reliable comparability analysis, application of the  transactional profit methods (profit 

split and transactional net margin method) may provide an approximation of transfer pricing in a 

manner consistent with the arm's length principle.  

3.2d However, the transactional profit methods may not be applied automatically simply because 

there is a difficulty in obtaining data. The same factors that led to the conclusion that it was not 

possible to reliably apply a traditional transaction method must be reconsidered when evaluating 

the reliability of a transactional profit method. Rather, the reliability of a method should be 

assessed taking into account the principles discussed in this Report, including the extent and the 

reliability of adjustments to the data used.   

 

3.3 Methods that are based on profits can be accepted only insofar as they are compatible with 

Article 9 of the OECD Model Tax Convention, especially with regard to comparability.  This is 

achieved by applying the methods in a manner that approximates arm's length pricing, which requires 

that the profits arising from particular controlled transactions be compared to the profits arising from 

comparable transactions between independent enterprises.   

 

3.4 In no case should transactional profit methods be used so as to result in over-taxing enterprises 

mainly because they make profits lower than the average, or in under-taxing enterprises that make 

higher than average profits.  There is no justification under the arm's length principle for imposing 

additional tax on enterprises that are less successful than average when the reason for their lack of 

success is attributable to commercial factors.  

 

i) Profit split method 
 

Note: conforming changes will be needed with language agreed in the context of the Issues notes on the profit 

split method. 

  

 a) In general 

 

3.5 Where transactions are very interrelated integrated, for instance in the global trading of 

financial instruments, it might be that they cannot be evaluated on a separate basis. Similarly, where 

there are significant non-benchmarkable contributions (e.g. intangible assets) by each party to a 

controlled transaction, the use of a one-sided method might not be appropriate. Under similar 

circumstances, independent enterprises might decide to set up a form of partnership and agree to a 

form of profit split.  Accordingly, the profit split method seeks to eliminate the effect on profits of 

special conditions made or imposed in a controlled transaction (or in controlled transactions that are 

appropriate to aggregate under the principles of Chapter I) by determining the division of profits that 

independent enterprises would have expected to realise from engaging in the transaction or 

transactions.  The profit split method first identifies the profit to be split for the associated enterprises 

from the controlled transactions in which the associated enterprises are engaged.  It then splits those 

profits between the associated enterprises on an economically valid basis that approximates the 
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division of profits that would have been anticipated and reflected in an agreement made at arm's 

length.  The combined profit may be the total profit from the transactions or a residual profit intended 

to represent the profit that cannot readily be assigned to one of the parties, such as the profit arising 

from high-value, sometimes unique, intangibles.  The contribution of each enterprise is based upon a 

functional analysis as described in Chapter I, and valued to the extent possible by any available 

reliable external market data.  The functional analysis is an analysis of the functions performed 

(taking into account assets used and risks assumed) by each enterprise.  The external market criteria 

may include, for example, profit split percentages or returns observed among independent enterprises 

with comparable functions.  Subsection c) of this Section provides guidance for applying the profit 

split method. 

 

  

 b) Strengths and weaknesses 

 

3.5a The main strength of the profit split method is that it offers a solution to deal with cases where 

there is an absence of reliable comparables, such as might occur when valuable, non-

benchmarkable or highly specialised intangibles are used by each party to a transaction. Similarly, 

the profit split method can offer a solution for highly integrated operations for which a one-sided 

method would not be appropriate.
 
 

 

3.6 One strength of tThe profit split method is that it generally does not rely directly on closely 

comparable transactions, and it can therefore be used in cases when no such transactions between 

independent enterprises can be identified. The allocation of profit is based on the division of functions 

between the associated enterprises themselves.  External data from independent enterprises is relevant 

in the profit split analysis primarily to assess the value of the contributions that each associated 

enterprise makes to the transactions, and not to determine directly the division of profit.  As a 

consequence, the profit split method offers flexibility by taking into account specific, possibly unique, 

facts and circumstances of the associated enterprises that are not present in independent enterprises, 

while still constituting an arm's length approach to the extent that it reflects what independent 

enterprises reasonably would have done if faced with the same circumstances. [Note: see further 

proposed amendments to paragraph 3.6 in the note ñApplication of a transactional profit split 

method: how to split the combined profit, page 64.]  

 

3.6a In a profit split method, the allocation of the combined profits is based on the relative 

contributions of the associated enterprises to the transaction. Although external data from 

independent enterprises may be relevant in assessing the value of the contributions that each 

associated enterprise makes to the transaction, it will generally be less closely connected to those 

transactions than is the case with the other available methods. The more tenuous the nature of the 

external market data used when applying the profit split method, the more subjective will be the 

resulting allocation of profits. Notwithstanding these concerns, experience shows that in certain 

cases the profit split method may in fact be reliably applied without external data to support the 

relative contributions of the associated enterprises. 

 

3.7 Another One strength is that under of the profit split method, is that it is less likely that either 

party to the controlled transaction will be left with an extreme and improbable profit result, since both 

parties to the transaction are evaluated. This aspect can be particularly important when analysing the 

contributions by the parties in respect of the intangible property employed in the controlled 

transactions. This two-sided approach may also be used to achieve a division of the profits from 

economies of scale or other joint efficiencies that satisfies both the taxpayer and tax administrations.    
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3.8 There are also a number of weaknesses to the profit split method.  One such weakness is that 

the external market data considered in valuing the contribution each associated enterprise makes to 

the controlled transactions will be less closely connected to those transactions than is the case with 

the other available methods.  The more tenuous the nature of the external market data used when 

applying the profit split method, the more subjective will be the resulting allocation of profits.  

 

3.9 A second One weakness relates to difficulties in applying the profit split method. On first 

review, the profit split method may appear readily accessible to both taxpayers and tax 

administrations because it tends to rely less on information about independent enterprises.  However, 

associated enterprises and tax administrations alike may have difficulty accessing information from 

foreign affiliates. Moreover, independent enterprises do not ordinarily use the profit split method to 

determine their transfer pricing (except perhaps in joint ventures). In addition, it may be difficult to 

measure combined revenue and costs for all the associated enterprises participating in the controlled 

transactions, which would require stating books and records on a common basis and making 

adjustments in accounting practices and currencies. Further, when the profit split method is applied to 

operating profit, it may be difficult to identify the appropriate operating expenses associated with the 

transactions and to allocate costs between the transactions and the associated enterprises' other 

activities. Practical guidance on how to apply a profit split method is found under section c) below. It 

is expected that there will be less practical difficulty when a profit split method is applied in the 

context of a MAP or MAP APA. 

 

3.10 The foregoing considerations should be taken into account in determining whether any 

particular application of the profit split method is appropriate given the facts and circumstances.  

More importantly, because of the foregoing considerations, the application of the profit split method 

is subject to the conclusions and limitations on transactional profit methods set forth in Section iii) .  

 

[é] 

 

 ii)  Transactional net margin method 

 

Note: conforming changes will be needed with language agreed in the context of the Issues notes on the 

transactional net margin method. 

 

 a)  In general 

 

3.26 The transactional net margin method examines the net profit margin relative to an appropriate 

base (e.g. costs, sales, assets) that a taxpayer realizes from a controlled transaction (or transactions 

that are appropriate to aggregate under the principles of Chapter I). Thus, a transactional net margin 

method operates in a manner similar to the cost plus and resale price methods. This similarity 

means that in order to be applied reliably, the transactional net margin method must be applied in a 

manner consistent with the manner in which the resale price or cost plus method is applied. This 

means in particular that the net margin of the taxpayer from the controlled transaction (or 

transactions that are appropriate to aggregate under the principles of Chapter I) should ideally be 

established by reference to the net margin that the same taxpayer earns in comparable uncontrolled 

transactions i.e. by reference to ñinternal comparablesò.  Where this is not possible, the net margin 

that would have been earned in comparable transactions by an independent enterprise (ñexternal 

comparablesò) may serve as a guide.  A functional analysis of the associated enterprise and, in the 

latter case, the independent enterprise controlled and uncontrolled transactions is required to 

determine whether the transactions are comparable and what adjustments may be necessary to 

obtain reliable results.  Further, the other requirements for comparability, and in particular those of 

paragraphs 3.34-3.40, must be applied. 




