LIMIT SHIFTING OF INCOME THROUGH INTANGIBLE PROPERTY TRANSFERS

Current Law

Section 482 permits the Secretary to distribute, apportion, or allocate gross income, deductions,
credits, and other allowances between or among two or more organizations, trades, or businesses
under common ownership or control whenever "necessary in order to prevent evasion of taxes or
clearly to reflect the income of any of such organizations, trades, or businesses." Section 482
also provides that in the case of any transfer of intangible assets, the income with respect to the
transaction must be commensurate with the income attributable to the intangible assets
transferred. Further, under section 367(d), if a U.S. person transfers intangible property (as
defined in section 936(h)(3)(B)) to a foreign corporation in certain nonrecognition transactions,
the U.S. person is treated as selling the intangible property for a series of payments contingent on
the productivity, use, or disposition of the property that are commensurate with the transferee's
income from the property. The payments generally continue annually over the useful life of the

property.

Reasons for Change

Controversy often arises concerning the value of intangible property transferred between related
persons and the scope of the intangible property subject to sections 482 and 367(d). This lack of
clarity may result in the inappropriate avoidance of U.S. tax and misuse of the rules applicable to
transfers of intangible property to foreign persons.

Proposal

To prevent inappropriate shifting of income outside the United States, the proposal would clarify
the definition of intangible property for purposes of sections 367(d) and 482 to include
workforce in place, goodwill and going concern value. The proposal also would clarify that
where multiple intangible properties are transferred, the Commissioner may value the intangible
properties on an aggregate basis where that achieves a more reliable result. In addition, the
proposal would clarify that the Commissioner may value intangible property taking into
consideration the prices or profits that the controlled taxpayer could have realized by choosing a
realistic alternative to the controlled transaction undertaken.

The proposal would be effective for taxable years beginning after December 31, 2010.
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TAX CURRENTLY EXCESS RETURNS ASSOCIATED WITH TRANSFERS OF
INTANGIBLES OFFSHORE

Current Law

Section 482 authorizes the Secretary to distribute, apportion, or allocate gross income,
deductions, credits, and other allowances between or among two or more organizations, trades,
or businesses under common ownership or control whenever "necessary in order to prevent
evasion of taxes or clearly to reflect the income of any of such organizations, trades, or
businesses." The regulations under Section 482 provide that the standard to be applied is that of
unrelated persons dealing at arm’s length. In the case of transfers of intangible assets, section
482 further provides that the income with respect to the transaction must be commensurate with
the income attributable to the intangible assets transferred.

Reasons for Change

The potential tax savings from transactions between related parties, especially with regard to
transfers of intangible assets to low-taxed affiliates, puts significant pressure on the enforcement
and effective application of transfer pricing rules. There is evidence indicating that income
shifting through transfers of intangibles to low-taxed affiliates has resulted in a significant
erosion of the U.S. tax base.

Proposal

Under the proposal, if a U.S. person transfers an intangible from the United States to a related
controlled foreign corporation that is subject to a low foreign effective tax rate in circumstances
that evidence excessive income shifting, then an amount equal to the excessive return would be
treated as subpart F income in a separate foreign tax credit limitation basket.

The proposal would be effective for taxable years beginning after December 31, 2010.
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